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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
JUuL 13, 2012

Joseph J. Spaet h,

Di ane M Frengen
Def endant - Appel | ant . Cerk of Supreme Court

APPEAL from a judgment of the Circuit Court for Wnnebago

County, WIlliamH Carver, Judge. Reversed and cause renmanded.

11 DAVID T. PRCSSER, J. This case is before the court
on certification by the court of appeals, pursuant to Ws. Stat.
§ (Rule) 809.61 (2009-10).% Joseph J. Spaeth (Spaeth) appeal ed
his convictions of four counts of child enticenent after the
W nnebago County Circuit Court, WIlliam H  Carver, Judge,
declined to suppress an incrimnating statenent Spaeth made to

Gshkosh police officers who were conducting a follow up

L All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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investigation of incrimnating adm ssions that Spaeth nmade to
his probation agent during a conpelled polygraph exam nation.
Spaeth clains that his adm ssions to the agent were subject to
use and derivative use imunity, and that the derivative use
immunity covered the subsequent statenment he nmade to Oshkosh
police, even though this statenent was preceded by a valid
M randa warning and Judge Carver found that the statenent was

voluntary. See Mranda v. Arizona, 384 U S. 436 (1966).

12 The court of appeals certified the case to this court,
asking us "to clarify if a statenent nmade to |aw enforcenent
followng a probationer's honest accounting to an agent nmay

beconme a 'wholly independent source' under Kastigar [v. United

States, 406 U S. 441, 460 (1972)] and, if so, wunder what
paraneters.”

13 W hold that the statenent that Spaeth made to Oshkosh
police was derived from the conpel | ed, i ncrimnating,
testinmonial statenent that he nade to his probation agent.
Thus, Spaeth's statenment to police was not derived from a source
"whol Iy independent” from his conpelled testinony, as required

by Kastigar and State v. Evans, 77 Ws. 2d 225, 252 N W2d 664

(1977), even though the statement was preceded by a wvalid
M randa war ni ng. Consequently, Spaeth's statenent to officers
is subject to derivative use inmmunity and nay not be used in any
subsequent crim nal trial. Ther ef or e, we reverse the
convictions of Joseph Spaeth and determne that his conpelled
statenent to his probation agent, his subsequent statenent to
OGshkosh police, and any evidence derived from either statenent

2
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must be suppressed in any crimmnal trial. This rule does not
apply to a revocation hearing.
| . FACTUAL BACKGROUND

14 In February 2006 Spaeth was on probation? for first
degree sexual assault of a child. Hi s probation agent was
Rebecca DeWtt (Agent DeWtt). On February 15, 2006, Spaeth
came to Agent DeWtt's office to participate in a polygraph
exam nation. Al sex offenders supervised by Agent DeWtt were
required to take polygraph exam nations at |east once per year.
Spaeth was required to take this examnation, required to
cooperate with the examner, and required to answer questions
truthfully. His failure to take the pol ygraph exam nation could
have resulted in revocation of his probation. Hs failure to
answer questions truthfully also could have resulted in a
serious sanction.

15 Before taking the polygraph exam nation, Spaeth signed
a "consent fornf provided by Behavioral Measures M dwest,
L.L.C., the conpany admnistering the polygraph exam nation.

The formread in part:

[ PFlursuant to Wsconsin Adm nistrative Code 332.15, ny
W sconsin Departnent of Corrections (DOC) Agent has
requested | take a pol ygraph exam nati on.

2 The parties assert that Spaeth was on probation. The
record is not clear whether Spaeth's status was probation or
par ol e. However, the imunity discussed in this opinion

applies, in the sane manner, to individuals on either probation
or parole. State v. Evans, 77 Ws. 2d 225, 227-28 & 228 n. 1,
252 N.W2d 664 (1977).
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| understand that | am not required to consent to the
adm nistration of the exam nation, and that | can stop
the exam nation at anytine that | desire. In regards

to any admi ssions | make concerning offenses for which
| am not on deferred adjudication, probation, or

parole, or for which | have not been previously
convicted by a court of law, | understand | have the
right to have a |awer present to advise me prior to
any questioning and during any questioning. I[f 1 am
unable to enploy a |lawer, | have the right to have a
| awyer appointed to counsel wth ne prior to and
during any questioning. | have the right to remain
silent and not nake any statenent at all and any
statenent | nmke can and may be wused in evidence
against ne at ny trial. | have the right to term nate

the interview at anyti ne.

16 The form given to Spaeth was not an accurate statenent
of the law for this probationer.® Spaeth's failure to take the
pol ygraph exam nation could have resulted in his revocation, and
his refusal to sign the "consent forni could have been deened a
refusal to take the polygraph exam nation. In addition, any
statenents that Spaeth nade during the polygraph exam nation
were subject to use and derivative use immunity and could not be
used against him at a crimnal trial. Agent DeWtt |ater
testified that Spaeth was aware that the polygraph results and
the statenents he nmade in the exam nation could not be used in a
crimnal prosecution.

17 A polygraph examination in these circunstances
consists of three parts. First, there is pretest preparation in

which the exam ner goes through the rules that apply to the

3 The | anguage cited above fromthe pol ygraph "consent form
should be conpared to the language in a probation/parole form
used in the case of State v. Mrk, 2008 W App 44, ¢95, 308
Ws. 2d 191, 747 N.W2d 727 (hereinafter Mark I11).

4
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probati oner and the probationer has an opportunity to admt in
advance to any kind of rule violation. Second, there is the
actual polygraph test during which the probationer is asked
poi nt by point whether he has violated any rule. Third, there
is a post-test interview based on admtted rule violations and
any apparent deception during the test.

18 On the norning of February 15, Spaeth signed the form
went through the pretest preparation, and took the test. Agent
DeWtt was not present while the test was adm nistered.
However, followng the test, she was told by the exam ner that
t he pol ygraph showed that Spaeth was being deceptive.

19 Thereafter, Agent DeWtt discussed the results of the
pol ygraph with the examner in Spaeth's presence. During this
i nterview, Spaeth admtted violating his curfew, havi ng
unsupervised contact with mnors, and engaging in physical
contact with those mnors—all violations of his rules of
supervision. Specifically, Spaeth "said that he had been horse-
playing with his nieces and nephews and he knew that to be
wrong. "

110 Believing that Spaeth had violated his supervision
rules, Agent DeWtt contacted the Oshkosh Police Departnment to
pi ck up Spaeth for a probation hol d.

11 Before Gshkosh police officer Joseph Franmke (O ficer
Franke) arrived, Spaeth admtted nore: that he "may have brushed
up against his nieces and nephews vaginas or butts or breast
area." This adm ssion changed Spaeth's status from soneone who
was about to be held for rules violations to someone who was

5
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about to be held in connection with a possible crimnal offense.
When Oficer Franke arrived, he was told in Spaeth's presence
that Spaeth had admtted to physical contact with mnors that
"may have been a sexual assault.” Oficer Franke Ilater
acknow edged that the agent told him that Spaeth "had made sone
comments about possibly having inappropriate contact with sone
nephews and nieces" and "having sone contact with the vagina,
breast and buttock area.”

112 O ficer Franke handcuffed Spaeth and put him in the
back of his squad car. He also asked Spaeth "if he would be
willing to sit down and talk to ne about what Agent DeWtt had
told nme, and he told ne that he would." Agent DeWtt was
present during this exchange, and she immediately told Spaeth
that he did not need to speak with police and that he could
speak with an attorney and that he was not conpelled to give
detectives "any kind of statenent. And Joe [ Spaeth] said, no,
he wanted to get it off his chest."

113 Spaeth was t aken to t he police station at
approximately 1:00 p.m At the station he was led to an
interview room at the Oshkosh Police Departnent where he net
with Oficer Franke and Detective Janmes Busha (Detective Busha).
Before the interrogation, Oficer Franke told Detective Busha
about the information he had received that Spaeth may have
sexual ly assaulted sone children. In the interview room
Det ecti ve Busha began to discuss Spaeth's Mranda rights at 1:20
p.m, and the officers believed that Spaeth understood those
rights. Spaeth agreed to speak with the officers and did not

6
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invoke his Mranda rights. Spaeth was in custody continuously
from the tinme Oficer Franke placed him in custody for a
probation hold until Spaeth gave the statenent to officers. The
wai ver of rights formwas signed by Spaeth at 1:24 p.m

14 During the interrogation, Spaeth gave a statenent that
Detective Busha transcribed. The statenent inplicated Spaeth in
several sexual assaults of his mnor relatives, including
incidents on two dates in md-February, when Spaeth brushed up
against the children inappropriately while westling wth or
tickling them The interrogation was conpleted by approxinately
2:40 p. m

15 Gshkosh Police were unaware of any new sexual assaults
involving Spaeth prior to Agent DeWtt informng them of
Spaeth's adm ssions; Agent DeWtt's disclosure led to the
officers obtaining the statenment during the interrogation.

116 After interrogating Spaeth, Detective Busha nmet wth
the parents of Spaeth's mnor relatives who were the victins of
the alleged crines. The parents confirnmed that Spaeth had
contact with the mnor relatives but said they were not aware
that Spaeth had any sexual contact wth them The m nor
relatives were not able to say that they had been assaulted by
Spaet h.

1. PROCEDURAL HI STORY

17 A crimnal conplaint was filed on April 25, 2006,
charging Spaeth with four counts of sexual assault of a child
under 13 vyears of age contrary to Ws. Stat. 88 948.02(1),
939.50(3)(b), 939.62(2m (b)2. (2005-06). Spaeth was charged as

7
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a persistent repeater under Ws. Stat. 8§ 939.62(2m (b)2. (2005-
06) on all four counts.

118 Before trial, the defendant noved to suppress "any and

all statenents obtained by the GOshkosh Police Departnent,
Division of Probation and Parole, and/or any other |aw
enf or cenent agencies in regard to this case, as well
as . . . any leads derived from any such statenments or
evi dence. "

119 The circuit court held a hearing on this notion on
July 5, 2006, taking evidence from Agent DeWtt, Oficer Franke,
and Detective Busha. The court denied the notion, holding that
the statenent to police was voluntary and thus adm ssi bl e.

20 The court said:

The issue does conme down to this voluntariness of
M. Spaeth in nmaking the statenent. . . . The Court
is going to find that [the oral statenment to the two
officers and his signed witten summary of the oral
statenent] were provided in a voluntary manner

[I]Jt's a fair nmeans of the Probation Departnent to
determ ne whether or not people are conplying wth
rules. And when they cone across situations that are
deened to be questionable, it certainly is appropriate
to refer the matter to the police . . . and allow the
police . . . to conduct further inquiry.

21 Spaeth's not i on to suppr ess was reconsi der ed
i mredi ately before trial and agai n deni ed.

22 On June 4, 2007, Spaeth was tried by a jury and found
guilty on all four counts. At trial, Oficer Franke and
Det ective Busha both testified regarding the oral statenent that

Spaeth gave to them on February 15 at the GOshkosh police
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station; the statenent that Detective Busha transcribed (and
Spaeth signed) also was admtted into evidence.

123 Spaeth was sent enced to t he mandat ory life
incarceration required for each count, with the sentences to run
concurrently.

124 On October 20, 2008, the circuit court filed an order
vacating Spaeth's sentence because it |earned that extraneous
and prejudicial information was brought into the jury room—
namely, know edge that Spaeth was already a convicted sex-
of fender. Two days later, the court ordered a new trial.

125 On March 13, 2009, Spaeth was convicted of four counts
of child enticenent contrary to Ws. Stat. 8§ 948.07(1) after he
pl eaded no contest to the charges contained in an anended
i nformati on. Later, the circuit court inposed a sentence of 15
years inprisonnent on each count—5 years being initial
confinenent and 10 years being extended supervision—wi th the
sentences to run concurrently.

26 On July 20, 2009, Spaeth wote the circuit court a
| etter expressing dissatisfaction with the plea process.

127 Wth the approval of the court of appeals, Spaeth
filed a post-conviction notion to reconsider again his notion to
suppress the statenent he nmade to the two Oshkosh officers at
the police station.

128 On March 10, 2010, the circuit court held a hearing on
the notion for post-conviction relief. The circuit court denied

Spaeth's notion, determning that use of Spaeth's statenent
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woul d not have violated the derivative use prohibition contained

in State v. Evans, 77 Ws. 2d 225.

129 The court of appeals certified the appeal to this
court. The court of appeals noted "the tension between" Evans
immunity and "the needs and policies of the DOC " The
certification requests that we "clarify if a statenent nade to
| aw enforcenent followng a probationer's honest accounting to
an agent nmay becone a 'wholly independent source' under Kasti gar
and, if so, under what paraneters.”

[11. STANDARD OF REVI EW

30 In this case, we are reviewwng the application of
constitutional principles to facts. "To the extent the circuit
court made findings of fact, we accept those" findings of fact

unless they are clearly erroneous. State v. Mark, 2008 W App

44, 915, 308 Ws. 2d 191, 747 NW2d 727 (hereinafter Mark 111).
W review de novo the application of constitutional principles

to those facts as questions of law. Id.; State v. Ward, 2009 W

60, Y17, 318 Ws. 2d 301, 767 N.W2d 236.
| V. ANALYSI S

131 This case requires the <court to reexamne the
f undanent al principl es of t he privilege agai nst sel f -
incrimnation guaranteed by the Fifth Amendnent.

132 The Fifth Anmendnent to the United States Constitution
reads, in part: "No person . . . shall be conpelled in any
crimnal case to be a witness against hinself." This privilege
has been incorporated into the Fourteenth Amendnent to apply to

the States. Mal l oy v. Hogan, 378 U S. 1, 6 (1964). W sconsin

10
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has its own equivalent privilege in Article I, Section 8 of the

W sconsin Constitution.

133 The privilege against self-incrimnation is an

i nportant advance in the devel opnent of our |iberty—-one of the

great landmarks in man's struggle to nmake hinmself civilized

Ulmann v. United States, 350 U S. 422, 426 (1956) (citation

omtted). The privilege "reflects many of our fundanental
values,"” including an "unw |l lingness to subject those suspected
of crime to the cruel trilemm of self-accusation, perjury or
contenpt; our preference for an accusatorial rather than
inquisitorial system of crimnal justice; our fear that self-
incrimnating statements will be elicited by inhumane treatnent
and abuses;" and the "realization that the privilege, while
sonetinmes a shelter to the guilty, is often a protection to the

i nnocent." Miurphy v. Waterfront Commin of N.Y. Harbor, 378 U. S.

52, 55 (1964) (citation and internal quotation marks omtted).
134 The privilege against self-incrimnation was carefully

analyzed in Kastigar v. United States, 406 U S 441, in

circunstances where it collided wth the governnent's firmy
established, often-critical need to conpel testinony. The Court
said that the Fifth Amendnent privilege was the nost inportant
exenption to the governnent's power to conpel testinony.
Kastigar, 406 U S. at 444, "It can be asserted in any
proceeding, <civil or crimnal, admnistrative or judicial

investigatory or adjudicatory; and it protects against any

di scl osures that the wtness reasonably believes could be used

11
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in a crimnal prosecution or could lead to other evidence that
m ght be so used." 1d. at 444-45.

135 The Court noted that immunity statutes "seek a
rati onal accommodati on between the inperatives of the privilege
and the legitimte demands of governnent to conpel citizens to
testify." 1d. at 446

136 In upholding a federal imunity statute, the Court
determined that when the government conpels incrimnating
testinony, it nust grant imunity that is coextensive with the
privilege against self-incrimnation. Id. at 449. "W hold
that . . . inmunity from use and derivative use is coextensive
with the scope of the privilege against self-incrimnation, and
therefore is sufficient to conpel testinony over a claim of the
privilege." Id. at 453. Stated differently, "a grant of
immunity nust afford protection commensurate with that afforded
by the privilege . . . . [munity from the use of conpelled
testinmony, as well as evidence derived directly and indirectly
therefrom affords this protection.” 1d.

137 The Court hammered the significance of the derivative
use protection. | munity mnust prohibit "the prosecutorial
authorities from using the conpelled testinony in any respect.”
Id. "This total prohibition on use provides a conprehensive

safeguard, barring the wuse of conpelled testinony as an

‘investigatory lead,' and also barring the use of any evidence

obtai ned by focusing investigation on a witness as a result of
his conpelled disclosures.” Id. at 460 (enphasis added)
(footnote omtted).

12
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138 Quoting from Murphy v. Waterfront Conmin, 378 U. S at

79 n. 18, the Court said:

"Once a defendant denonstrates that he has testified,
under a state grant of inmunity, to natters related to
the federal prosecution, the federal authorities have
the burden of showing that their evidence is not
tainted by establishing that they had an independent,
legitimate source for the disputed evidence."

Kastigar, 406 U S. at 460. "This burden of proof, which we
reaffirm as appropriate, is not limted to a negation of taint;
rather, it inposes on the prosecution the affirmative duty to

prove that the evidence it proposes to use is derived from a

legitimate source wholly i ndependent of t he conpel | ed

testinony."” 1d. (enphasis added).

139 The principles stated in Kastigar were strongly

affirmed in New Jersey v. Portash, 440 U. S. 450 (1979), where

the question was whether a prosecutor could use a person's
| egislatively inmmunized grand jury testinony to inpeach the
person's «credibility when testifying as a defendant in a
crimnal trial. Id. at 451. The answer was a resounding no.*
In its opinion, the Court said that "a defendant's conpelled
statenents, as opposed to statements taken in violation of
M randa, may not be put to any testinonial use whatever against

himin acrimnal trial." 1d. at 459.

“ Evans had left open the possibility that imunized
statenents could be used for inpeachnment purposes, 77 Ws. 2d at
235-36, but Evans predated New Jersey v. Portash, 440 U S. 450
(1979), and that part of Evans is no |onger valid. State v.
Thonpson, 142 Ws. 2d 821, 831, 419 NNw2d 564 (C. App. 1987).

13
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Testinmony given in response to a grant of
legislative inmmnity is the essence of coerced

testinmony. |In such cases there is no question whether
physi cal or psychol ogi cal pressures overrode the
defendant's will; the witness is told to talk or face
the governnent's coercive sanctions, not abl y, a
conviction for contenpt. The information given in
response to a grant of immunity may well be nore

reliable than information beaten from a helpless
defendant, but it is no |less conpelled. The Fifth and
Fourteenth Amendnents provide a privilege against

conpelled self-incrimnation, not merely agai nst
unreliable sel f-incrimnation. Bal anci ng of
interests . . . . 1is not sinply unnecessary. It is

I nper m ssi bl e.

40 Both Kastigar and Portash involved grants of inmunity
that were slightly different from the immnity at play here

But the Supreme Court's decision in Mnnesota v. Mirphy, 465

U S. 420 (1984), explicitly discussed inmunity in the context of
statenents to a probation agent.

41 The case involved a probationer, Marshall Mirphy, who
admtted to a third party that he had committed a rape and
murder unrelated to the offense for which he was on probation.
ld. at 423. When this information was brought to his agent's
attention, she wote to Muirphy to arrange for a neeting with him

in her office and told himat the neeting of the information she

had received. Id. She suggested that the information showed
that Miurphy needed continued treatnment. 1d. at 423-24. Mur phy
responded angrily, stated that he "felt like calling a |awer,"

denied the crine he had been convicted of but admtted that he

had committed the rape and nurder. |1d. at 424. The agent did

14
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not tell Murphy until after his adm ssion that she had a duty to
report his adm ssion to police. |I|d.

42 The Murphy case turned on the question whether WMirphy
was required to invoke his right not to incrimnate hinself
before making his incrimnating statenents.

143 The Court did not distinguish Mirphy's case on grounds
that he was on probation. In fact, the Court made clear that
the privilege against self-incrimnation is not dimnished by
the fact that "a defendant is inprisoned or on probation at the

time he makes incrimnating statenents, if those statenents are

conpel l ed. " ld. at 426 (enphasis added). | nstead, the Court
noted that as a general rule, a person is not protected by the
privilege against self-incrimnation unless the person first

asserts the privilege. The Court said that

Murphy was in no better position than the ordinary
witness at a trial or before a grand jury who is
subpoenaed, sworn to tell the truth, and obligated to
answer on the pain of contenpt, unless he invokes the
privilege and shows that he faces a realistic threat
of self-incrimnation. The answers of such a w tness
to questions put to him are not conpelled wthin the
meaning of the Fifth Amendnment unless the witness is
required to answer over his wvalid claim of the
privil ege.
ld. at 427. “[1]n the ordinary case, if a wtness under

conmpul sion to testify makes disclosures instead of claimng the

privilege, the governnment has not 'conpelled” himto incrimnate

hi msel f." Id. (quoting Garner v. United States, 424 U S. 648,

654 (1976)). "[ A] witness under conpul sion to make disclosures

15



No. 2009AP2907- CR

nmust assert the privilege in a tinely manner." Mirphy, 465 U S

at 428 (citing United States v. Kordel, 397 U.S. 1 (1970)).

44 Having established this general rul e, the Court

acknow edged excepti ons, t he first bei ng "cust odi al
interrogation.” Id. at 429-30. The rule does not apply the
sane way when a person is "in custody." Under Mranda .

Arizona, 384 U S. 436 (1966), incrimnating statenents obtained
during custodial interrogation nust be suppressed unless a
suspect fails to claimthe Fifth Amendnment privilege after being
warned of the right to remain silent and warned of the
consequences of failure to assert that right. Mur phy, 465 U. S
at 430 (enphasis added)(citing Mranda, 384 U S. at 467-69, 475-
77) .

145 The Court was quick to explain that this exception did
not apply to Miurphy because he was not "in custody" when he was
in his probation agent's office. The communi cation that the
agent sent to Murphy did not order himto appear at a particular
tine. He canme when it was convenient to both of them id. at
433, and he left after he had made his incrimnating adm ssion
id. at 424.

146 Hence, the critical issue in that case was whether
Murphy was in a situation that gave rise to a self-executing
privilege against self-incrimnation, that is, a privilege that
he did not have to invoke.

47 The Court spelled out such an exception: "The genera
rule that the privilege nust be clainmed when self-incrimnation
is threatened . . . [i5S] i napplicable in cases where the

16
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assertion of the privilege is penalized so as to foreclose a
free choi ce to remain silent, . . . [thus] conpel [ 1 ng]
incrimnating testinony." ld. at 434 (citation and internal

guotation marks om tted).

The threat of punishment for reliance on the
privilege distinguishes cases of this sort from the
ordinary case in which a witness is nerely required to
appear and give testinony. A State may require a
probati oner to appear and discuss natters that affect
his probationary status; such a requirenent, wthout
nor e, does not give rise to a self-executing
privil ege. The result may be different if the
questions put to the probationer, however relevant to
his probationary status, call for answers that would

incrimnate him in a pending or later crimnal
prosecution. There is thus a substantial basis in our
cases for concluding that if the State, either

expressly or by inplication, asserts that invocation
of the privilege wuld I|ead to revocation of
probation, it would have created the classic penalty
situation, the failure to assert the privilege would
be excused, and the probationer's answers would be
deened conpelled and inadmssible in a crimnal
prosecuti on.

Id. at 435.

148 The Court concluded, wth respect to Mirphy, that
M nnesota did not go beyond requiring him to appear and give
testi nony. It did not "require him to choose between naking
incrimnating statenents and jeopardizing his conditional
liberty by remaining silent.” Id. at 436. Requiring him to
make that choice, the Court said, would constitute an "extra,
i nperm ssi ble step.” Id.

149 The result in Mnnesota v. Mirphy does not govern this

case. The parties concede that under the law of Wsconsin

17
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5 and under the

enbodied in statutes, rules, and case |aw,
particul ar circunstances facing Spaeth as explained in the sworn
testimony of Agent DeWtt, Spaeth's participation in all three
parts of the polygraph exam nation was conpelled, producing
conpel | ed, incrimnating testinonial evidence.®

150 The Wsconsin Departnment of Corrections (DOC) has
statutory authority under Ws. Stat. 8§ 301.132 to require sex
offenders to submt to lie detector tests while they are on

parol e, probation, or extended supervision. Ws. Stat. 8

301. 132(2) provides:

The departnent nmay require a sex offender to
submt to a lie detector test when directed to do so
by the departnent. The departnment may require
subm ssion to a lie detector test under this
subsection as a part of a sex offender's correctiona
programm ng or care and treatnent, as a condition of a
sex of fender's probati on, parol e or ext ended
supervision, or both as a part of a sex offender's
correctional programmng or care and treatnent and as
a condition of the sex offender's probation, parole or
ext ended supervi si on.

51 In addition, under Ws. Stat. 8§ 301.132(3), the DOC
has rulemaking authority to "establish[] a lie detector test

program for sex offenders.” | d. Under that rul emaking

® See Thompson, 142 Ws. 2d at 828-29 (hol ding, post-Mirphy,
that under Wsconsin law a probationer had been conpelled to
speak and was thus required to receive imunity under Kastigar
and Evans).

® The State forthrightly concedes that "It is undisputed
that Spaeth's incul patory statenent to his probation agent was
‘conpelled” as a matter of |aw and protected by Evans imunity."
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authority, the DOC has pronul gated Ws. Admn. Code 8§ DOC
332.17 (June 2009), which provides in pertinent part:

(1) SELECTION OF PARTI Cl PANTS. Upon the
approval of an agent's supervisor, an agent nmay
require an offender who is a sex offender to
participate in the l|lie detector program The agent
may require an offender who is a sex offender to
submt to the lie detector exam nation process based
on the foll ow ng:

(b) For an offender who is a sex offender and
who is currently on probation or parole:

1. The of fender's crim nal record of
sexual offenses.

2. The of fender's adj ust nment under
supervi sion, including recent rules violations or
recent consi deration for alternatives to

revocati on.

3. The offender's conpliance with current
pr ogr anm ng.

(2) NOTICE. (a) An agent shall provi de an
of fender who is a sex offender and who is selected to
participate in the lie detector exam nation process

witten notice of t he lie det ect or program
requirenents. The departnent may require an offender
who is a sex offender to participate in the lie

detector exanm nation process wthout the offender’'s
i nfornmed consent.

(b) An agent shall provide witten notice to an
of fender who is a sex offender and who is required to
take a lie detector test. The notice shall include
the foll ow ng:

1. Dat e, time, and | ocati on of t he
schedul ed test.

2. | nstructions to conpl ete any
prelimnary questionnaires.
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(4) TEST ADM NI STRATI ON. The departnment may
admnister lie detector tests or contract with an
out si de vendor to adm ni ster the tests.

(6) SANCTI ONS. (a) If an offender who is a sex
of fender refuses to participate in any portion of the
lie detector examnation process or to pay a lie
detector fee, the agent shall investigate the refusal
as a violation of a rule or condition of supervision
in accordance with ch. DOC 331.

(b) If an offender who is a sex offender
discloses a violation of a rule or condition of
supervision during the lie detector exam nation
process, the agent shall investigate the disclosure as
a violation of a rule or condition of supervision, in
accordance with ch. DOC 331.

(c) If an offender who is a sex offender
di scloses crimnal conduct during the lie detector
exam nation process, the agent, with the approval of
the agent's supervisor, shall refer the disclosure to
| aw enforcenent authorities.

(d) Revocation of probation or parole of an
of fender who is a sex offender may not be based solely
on a finding of deception as disclosed by a lie
detector test.

(7) DISCLOSURE OF TEST | NFORMATI ON. The
departnment may disclose information regarding a lie
detector test or information disclosed during the lie
detector test exam nation process of an offender who
is a sex offender only to the followwng and only for
purposes relating to correctional progranmng, care
and treatnent of the of fender:

(a) Departnent enpl oyees.
(b) Departnent vendors.
(c) Another agency or person.

(d) Law enforcenent agenci es.
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I d. (enphasis added).

152 1In sum t he | aw unequivocal ly provi des t hat
incrimnating testinony nay be conpelled but that it nay be
di scl osed only for pur poses relating to correctiona
programming, care, and treatnent of the offender. These
| egiti mate purposes include revocation of probation or parole.

153 Agent DeWtt testified at the suppression hearing that
DOC requires all sex offenders to take polygraph exam nations.
She testified that she requires all the individuals she
supervises to take polygraph exam nations at |east annually.
These individuals are required to participate in the exam nation
process, are required to truthfully answer questions, and nmnust
sign the "consent forni or face a sanction.

54 As noted, the <code itself contains a provision
limting the use of statenents obtained during a polygraph
exam nation to treatnent. Ws. Admn. Code § DOC 332.17(7).
This I|imtation on wuse of the conpelled statenents 1is
constitutionally required.

155 The polygraph statute was first passed in 1995 and
the administrative code provisions were pronulgated in 1998.
Yet, Wsconsin's history in conpelling attendance and conpelling
truthful answers from probationers to agents in the context of
probati on and parol e supervision, has a nuch longer history. In
Evans, 77 Ws. 2d 225, this court discussed the issue of
conpel l ed statenents in the probation context. In Evans, the
probati oner was charged with offenses relating to delivery of

illegal narcotics. ld. at 228. The probationer, wth the
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advi ce of counsel, refused to answer subsequent questions about
his activities posed by his probation agents. Id. at 228-29
The agents sought to revoke probation based upon his silence.
Id. at 229. At the revocation hearing, the probationer again
i nvoked the privilege and his probation was revoked principally
due to his silence. 1d. at 230. The court recognized the right
of the state to conpel answers from probationers and parol ees,
but only if they were granted corresponding immunity as outlined

in Kastigar. |d. at 231-35.

56 This court and the court of appeals also have
recogni zed, in other contexts, the right of the State to conpel
statenments from probationers and the corresponding obligation to
provide immunity coextensive with the Fifth Amendnent privil ege.

In State v. Thonpson, 142 Ws. 2d 821, 419 NW2ad 564 (C. App

1987), the court of appeals held that a probationer's statenents
to his agent, after threat of revocation for his silence, were
i mmuni zed against any use in a future crimnal proceeding. | d.

at 828-32. Li kewise, in State ex rel. Tate v. Schwarz, 2002 W

127, 257 Ws. 2d 40, 654 N.W2d 438, this court held that the
probationer could not be required to admt to the crine
coommtted as part of his treatnent unless he was offered
i mmunity as described in Evans.

57 The court of appeals' recent decision in State v.
Peebl es, 2010 W App 156, 330 Ws. 2d 243, 792 N W2d 212,
denonstrates how statenents nmde to probation agents my be
"conpelled by way of probation rules.” Id., 119. The

probationer did not invoke the privilege before a grant of
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i Muni ty. However, based upon the probationer's own testinony
relating his subjective view of the consequences of failure to
take a pol ygraph exam nation and answer truthfully, the court of
appeals held that the probationer's statenents were conpelled
and subject to imunity under Evans because the statenments were
conpel l ed by the rules of probation. 1d., 15, 20-21.

158 In the present case, Agent DeWtt's own testinony
revealed that Spaeth was required to take the polygraph
exam nation or face a sanction, including possible revocation.
This conpulsion is authorized by statute and rule, denonstrated
in the cases, and testified to by the DOC agent involved. Al |
parties agree that this case involves conpul sion. As a result,
we have no difficulty determning that Spaeth was conpelled,
under the rules of his probation, to answer truthfully during
t he pol ygraph exam nati on.

159 In short, it makes no difference on the facts of this
case that Spaeth did not invoke the privilege against self-
i ncrimnation. W see this case as one involving conpelled,
incrimnating, testinonial evidence, nmeking it subject to the

principles of Kastigar, Portash, and Evans. This case falls

within one of the stated exceptions to the "invocation" rule in

M nnesota v. Murphy. As a result, Spaeth's statenent to police

may not be used in any crimnal proceedi ng because the statenent
was not derived from a source wholly independent from the
conpel | ed testinony. It was derived from conpelled testinonia

evi dence.
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160 The State contends that the court should apply the
attenuation doctrine to the fruits of conpelled statenents |ike
Spaeth's admssions to Agent DeWtt, when the fruits are
arguably subject to derivative use imunity. W disagree.

161 The court of appeals decision in Mirk discussed the
attenuation doctrine in the conpelled statenment/immunity context
but did not permt application of the doctrine in Mark's Chapter
980 trial. Mark Il1l, 308 Ws. 2d 191, 9119-25.

162 The court of appeals decision was the third published
decision involving the State's effort to commt Charles W Mark
as a sexually violent person under Chapter 980. The first was

State v. Mark, 2005 W App 62, 280 Ws. 2d 436, 701 N W2d 598

(hereinafter Mark 1). The second was State v. Mark, 2006 W 78,

292 Ws. 2d 1, 718 N.W2d 90 (hereinafter Mark 11). The case
presented questions about the admssibility of vari ous
statenments that Mrk, a convicted sex offender, made to his
probation agent. This court's decision in Mark Il stressed that
"in order for a statenment to be properly excluded under the
Fifth Amendnent privilege against self-incrimnation . . . it
must be [1] testinmonial, [2] conpelled, and [3] incrimnating."
Mark 11, 292 Ws. 2d 1, 112, 42. The case was remanded to the
circuit court to determne whether the statenents determned to
be "incrimnating" also "were conpelled.” Mark |, 280
Ws. 2d 436, {51.

163 In the third Mk decision, the court of appeals

exam ned what it called "involuntary" witten and oral
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statenents, e.g., statenents satisfying the "conpelled" prong of

potentially inadm ssible statenents. The court said:

When an individual has given an involuntary statenent,
a subsequent statenment is also considered involuntary
unless it can be "separated from the circunstances
surroundi ng" the earlier statenment by a "break in the
stream of events," between the first statenent to the
second, "sufficient to insulate the statenent from the
effect of all that went before."

Mark 111, 308 Ws. 2d 191, 920 (citations omtted). The court
of appeals then cited various "factors"” that mght be relevant
in deciding whether there was a sufficient break, id., 9122,
including "the time that passed between the statenents, and the
change in the identity of the interrogators.” I1d.

64 The attenuation doctrine—as nornmally understood to
include such factors as the passage of tine between inproper
police conduct and, say, a confession—s sinply inapplicable
when police are following up conpelled, i ncrimnating,
t esti noni al st atenment s. The attenuati on doctri ne has
application in certain other situations where the police
ultimately obtain a voluntary adm ssion. However, we see no

indication that the Suprene Court has applied or hinted at

applying the attenuation doctrine to conpelled, incrimnating,
testinmoni al statenents subj ect to Kast i gar - Port ash- Evans
i mmunity. Opening this door would invite the governnent to

conpel adm ssions from probationers and parolees, use the
information to secure their revocati ons in noncrimnal
revocation proceedings, and then wait |ong enough to use the

information again as the basis to investigate the suspects or
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obtain new adm ssions from them The passage of tinme does not
sever a clear linkage to conpelled, incrimnating, testinonial
evidence. Such application of the attenuation doctrine would be
inconsistent with the principles of Kastigar and Portash and
cannot be entertained by a state court that is bound to follow
the Suprenme Court in interpreting the Fifth Anmendnent.

165 W are equally skeptical that Mntejo v. Louisiana,

556 U. S 778 (2009), which recognizes "the prophylactic
protection" afforded to a suspect by Mranda, will ever be said
to override the derivative imunity that attaches to conpelled
incrimnating testinony. If this ever happens, it nust cone in
a directive from the Suprenme Court. Thus, the circuit court's
finding that Spaeth nade a voluntary statement to police, after
a valid Mranda warning, is not rel evant.

166 This brings us to the question posed 1in the
certification, namely, whether "a statenent nmade to |aw
enforcenent followng a probationer's honest accounting to an
agent may becone a 'wholly I ndependent source' under
Kastigar . . . and, if so, under what paraneters."”

167 As M nnesota v. Miurphy nmakes clear, not all statenents

made to probation agents are subject to use and derivative use
i mmunity. The Constitution bars the use of conpelled,
incrimnating testinonial statenments and their fruits in a
subsequent crimnal prosecution. However, if a statenent to a
probation agent is not conpelled, incrimnating, or testinonial
it is not covered by the Fifth Amendnent privilege, nay be
shared with law enforcenent, and nmay be wused in a crimnal
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prosecuti on. Probationers do not receive imunity for
information "volunteered during a routine interview with a
probation officer.” Thonpson, 142 Ws. 2d at 828. The Fifth
Amendnent was not intended to permt offenders to "ganme the
systenf by confessing all past wongs at any opportunity they
have, thereby precluding or seriously inpairing a future
crimnal prosecution for those wongs.’

168 Consequently, t he State must under st and t he
inplications of the system it operates. Wsconsin's system
appears to conpel truthful answers from its probationers and

par ol ees. The failure to supply truthful information on denmand

" The facts in State v. Mirk are worth careful study,
especially the witten and oral statenents that Mark made to his
probation agent about trying to break into a neighbor's bathroom
in his hotel. State v. Mk, 2005 W App 62, 17, 280
Ws. 2d 436, 701 N.W2d 598 (hereinafter Mark I); State v. Mark,
2006 W 78, 16, 292 Ws. 2d 1, 718 N.W2d 90 (hereinafter Mark
I1); Mark I, 308 Ws. 2d 191, ¢6.

The incident at the hotel occurred on March 27, 2000. The
suppressed witten report was prepared by the agent and signed

by Mark on April 28, 2000. Mark 11, 292 Ws. 2d 1, ¢6. The
oral statenment was obtained "approximately two weeks" |later.
Id., 7. The witten statenent reads in part: "I went back to
apol ogize to [J]. Because [J] threatened to call the police
this week [a nonth after the incident] that is why |I notified ny
agent & Human Services of the incident. . . . On Sunday ni ght
on 4/23/00, [J's] boyfriend . . . told me that they were
t hi nki ng about getting a restraining order against me." A DOC

docunent in the record indicates that Mark "self-reported
vi ol ations."

These facts suggest that authorities in the Mark case m ght
have avoided at |east sone of the problenms from "conpelled" or
i mmuni zed testinmony by handling things differently.
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can lead to revocation. Supplying truthful information also can
| ead to revocation.

169 This is precisely what happened to Spaeth. A
revocation hearing was held at the Wnnebago County Jail on

April 12, 2006. In re Spaeth, Ws. D v. Hearings and Appeals,

No. 022806-235568-A (Apr. 17, 2006). Spaeth was revoked for the
entire remainder of his sentence: "two years, four nonths and

ni ne days." In re Spaeth, Ws. Div. Hearings and Appeals, No.

022806- 235568-A (May 5, 2006). He was revoked because of his
sexual contact with mnors which "consisted of touching or

brushing their buttocks, breast and vaginal areas.” In re

Spaeth, Ws. Dv. Hearings and Appeals, No. 022806-235568-A
(Apr. 17, 2006). Hi s agent testified against him |d.

70 The State cannot conpel a probationer to provide this
kind of incrimnating testinonial evidence, which my be used
against him in the noncrimnal revocation proceeding, Mirphy,

465 U.S. at 435 n.7; see also State ex rel. Cramer v. Schwarz,

2000 W 86, 928, 236 Ws. 2d 473, 613 N.W2d 591, and then use
that information again, directly or indirectly, to prosecute the

probationer crimnally. The State nust decide whether to take

the "inpermssible step” of forcing a probationer "to choose
between nmeking incrimnating statenments and jeopardizing his
conditional liberty by remaining silent,” Mrphy, 461 U S. at
436, because forcing that choice will bar future use of the
incrimnating evidence in a crimnal prosecution.

171 |If a W sconsi n pr obati on agent obt ai ns an
incrimnating adm ssion of crimnal conduct under conpul sion,
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the agent appears to be required to advise |law enforcenent, so
long as the agent has approval from the agent's supervisor.
Ws. Admn. Code § DOC 332.17(6)(c). Di scl osure should be
evaluated in every situation where revocation appears to be
i nsufficient and crimnal prosecution appears desirabl e.
Di vul ging conpell ed, incrimnating testinonial evidence to
police may taint an ongoing or future independent investigation.

72 The certification nenorandum observes t hat

if Spaeth had initiated his statenment to police—by
going to the station of his own volition the next
day . . . the statement would satisfy the Kastigar
"whol |y i ndependent source' standard . :
Likewise, if the police had interviewed Spaeth for an
unrel ated reason (w thout know edge of his statenents
to his agent), and Spaeth had volunteered the
information to them use of the statenent would not be
probl emati c under Kasti gar.

173 These comments, along with the suggestions of Justice

Abrahanson in her Evans concurrence that a probation agent may

wish to delay conpelling statenents from or even questioning a
suspect and possibly delaying a revocation proceeding until
after a crimnal trial, Evans, 77 Ws. 2d at 240-41 (Abrahanson,
J., concurring), are well-taken. The Evans case arose in the
context of statements that were required of a probationer at a
revocati on hearing. Id. at 229-30. Therefore, the suggestion
to delay a revocation proceeding has significance only i nsofar
as it results in a delay of statenents being conpelled.
Conpel l ed statenments may not be used in a crimnal proceeding

even if the revocation proceeding occurs after the crimnal

pr oceedi ng.
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174 The State has the burden of proof, after a conpelled
incrimnating testinonial statenment is obtained by a probation
agent, of denonstrating that evidence it wishes to use in a
crimnal prosecution is "derived froma legitimate source wholly
i ndependent of the conpelled testinony." Kastigar, 406 U. S. at
460.

175 We wonder how frequently the facts before us are
likely to recur—that is, how often a probation agent has no
advance warning that a probationer has commtted new crinmes and
police have no independent know edge that these crines have been
comm tted. If this occurs wth any frequency, the authorities
shoul d devel op strategies for dealing with such contingenci es.

176 We are mndful that today's decision presents |aw
enforcement wth very difficult dilemas. Law enforcenent
authorities may have to choose in sone instances between (1)
conpelling statenents to support probation revocation but
effectively giving up on future prosecution; and (2) not
conpelling statenents and then never discovering serious crines.
Neverthel ess, the analysis in this opinion is not new. The

result here is required by Kastigar, Evans, Mrphy, and Peebl es.

177 We note that nothing in this opinion prevents |aw
enforcement from investigating offenses it learns of from a
legitimate independent source, not derived from a conpelled
statenent; and nothing in this opinion prevents DOC from using a
conpelled, incrimnating statenent to revoke probation. I n

short, conpelled, incrimnating, testinonial evidence may be
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i nval uabl e for one pur pose but wor t hl ess, even
count er productive, for another.

178 1t is not our role as a court to develop strategies
for |aw enforcenent. That responsibility belongs to the other
branches of governnent. Qur role is to assure that the
strategies enployed do not abridge the constitutional rights
t hat we have been entrusted to protect.

V. CONCLUSI ON

179 W& hold that the statenent Spaeth made to Gshkosh
police was derived from the conpel | ed, i ncrimnating,
testinmonial statenent that he nade to his probation agent.
Thus, Spaeth's statenent to police was not derived from a source
"whol ly independent” from his conpelled testinony, as required
by Kastigar and Evans, even though the statement was preceded by
a valid Mranda warning. Consequently, Spaeth's statenent to
officers is subject to derivative use imunity and may not be
used in any subsequent crimnal trial. Therefore, we reverse
the ~convictions of Joseph Spaeth and determne that his
conpelled statenment to his probation agent, his subsequent
statenment to GOshkosh police, and any evidence derived from
either statenent nust be suppressed in any crimnal trial. This
rule does not apply to a revocation hearing.

By the Court.—Fhe judgnment of the circuit court is reversed

and the cause i s renmanded.
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80 SHI RLEY S. ABRAHAMVSQON, C. J. (concurring). | join
the majority opinion. | wite to address the dissent.

81 The majority presents the constitutional principles
regardi ng conpelled statenments. | wite separately because | am
concerned that the dissent nakes some strong statenents of |aw
that appear to be a break from precedent and does so w thout the
benefit of briefs or argunent.

82 The parties agreed in the present case that Spaeth's
statenents to his probation agent were conpelled and are subject
to immunity. The State asserts: "It is undisputed that
Spaeth's incul patory statenment to his probation agent was
‘conpelled" as a matter of |aw and protected by Evans imunity."

83 This court is not bound to accept a party's concession
of law, but if a court is not going to accept the concession, in
keeping with our adversarial system the court should ordinarily
ask the parties to brief the issue.! In refusing to accept a
concession of law the court should recognize that, as a result
of the concession, counsel for either party or for both parties
may not have devel oped the facts at the circuit court to resolve
t he question of |aw

184 While | would prefer to wite with the benefit of
briefs and argunent, | believe the dissent nakes sone |egal

assertions that are inconsistent with precedent.

! For a discussion of the inportance of adversarial
briefing, see State v. Negrete, 2012 W 92, 980 & n. 20,
Ws. 2d _ , _  NW2d ___ (Abrahanson, C J., dissenting).
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185 The applicable standard for conmpulsion is found in

M nnesota v. Miurphy (Murphy 11), 465 U S. 420 (1984). See

majority op., 9Y140-48. The Murphy Il Court instructs that there
is compul sion when the probationer is required to appear and

answer truthfully and the State, either "expressly or by

inplication," asserts that the probationer will be penalized if

he chooses to remain silent.? Conmpul sion exists when the

probationer is required to "choose between nmaking incrimnating
statenents and jeopardizing his conditional |iberty by remaining
silent."3

86 In the present case, Spaeth was required to take a lie
detector test. And, according to the State, Spaeth's probation
agent testified that a refusal by Spaeth to cooperate with the
pol ygraph exam nati on woul d have been grounds for revocati on.

187 Dissatisfied with the State's concession and w thout
the benefit of briefs or oral argunent, the dissent arguably
nodi fies the standard for conpul sion and concludes that Spaeth's

statements were voluntary,* despite also acknow edging that the

2 See Mnnesota v. Mirphy (Mrphy 11), 465 U'S. 420, 435
(1984).

1d. at 436.

As the State explains: "A probationer's answers to a
probation agent's question are deened 'conpelled when the
agent's questions are designed to solicit i ncrimnating
responses and when the State, "either expressly or by
inplication, asserts that invocation of the [Fifth Anmendnent]
privilege would lead to revocation of probation.'" (quoting
Murphy 11, 465 U. S. at 435).

* See dissent, 1138, 143, 147.

2
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factual record 1is insufficient to apply the standard it
announces. °

188 The dissent appears to nodify the standard by adding a
new el enent. It asserts that "only certain types of questions
have the potential to generate Fifth Anmendnent concerns,”
di ssent, 9117, and that those are "questions about 'pending
charges or accusations of particular crimnal activity,'"
di ssent, 1138 (quoting Murphy I1, 465 U. S. at 435).

89 1In contrast, Mirphy Il talks about questions that cal
for answers that "would incrimnate [the probationer] in a
pending or later crinminal prosecution."® Murphy 11 contrasts
such questions with those questions that are "relevant to [the
probationer's] probationary status and pose[] no realistic
threat of incrimnation in a separate crimnal proceeding."’

190 There need not be a "pending charge" or an "accusation
of particular crimnal activity" for a question to conpel an
incrimnating answer. For exanple, a probationer could be
required to answer truthfully a general question such as, "Have
you comritted any crinmes |ately?" Under such a circunstance, an
affirmati ve answer would be incrimnating. Murphy 1l instructs
that if the probationer is required to choose between naking an
incrimnating statenent and "jeopardizing his conditional

liberty by remaining silent,” the incrimnating statement 1is

subject to inmunity.

> See dissent, 1137, 138, 140.
® Murphy Il, 465 U.S. at 435,

“1d. at 435 n.7.
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| anguage in State v. Evans, 77 Ws.
(1977), wthout acknow edgi ng that
on the specific facts of that case,
"pending charge” and an "accusation
activity." Just because there was a

"accusation of particular crimna

mean that there always mnust

of particular crimnal activity" for an
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by seizing on

2d 225, 252 N W2d 664

t he Evans | anguage was based

in which there was a
of particular crimnal
"pendi ng charge"” and an

in Evans does not
or "accusation
answer to be "conpell ed”

di ssent apparently

nodi fies the standard is by requiring that the probation officer

personal ly threaten a probationer

1140. This requirenent is not

Mur phy 11 Court expl ai ned:

by inplication, asserts that

remain silent]

would lead to

have <created the classic penalty

with revocation.
found in Mirphy I1.
"[1]f the State,
i nvocation of
revocation of

si tuati on,

See dissent,
Rat her, the

ei ther expressly or

the privilege [to

probation, it would

and the

probationer's answers woul d be deened conpell ed and inadm ssible

n8

in a crimnal prosecution.

193 After refusing to accept

setting forth a nodified test,

the di ssent

the State's concession and

criticizes Spaeth for

failing to make a record sufficient to satisfy the newy
8 Murphy Il, 465 U S. at 435 (enphasis added).
Murphy 11 suggests that a statement nay be considered
conpelled if the state actually would penalize the probationer
for remaining silent or if the probationer reasonably fears that

remai ning silent would result

4

in a penalty.

Id. at 437-38.
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declared nodified test. Nevert hel ess, the dissent asserts that
Spaeth's answers "appear[ ] to have been volunteered."” Dissent,
1139.

194 The dissent goes too far without briefs or a conplete
factual record. I wite separately to specifically state ny
concerns with the dissent's interpretation of the case |aw

195 For the reasons set forth, | wite separately.
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196 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting). I
conclude that the mpjority opinion errs in assumng that
Spaeth's February 15, 2006, statenents to his probation agent
were incrimnating, conpelled testinony, and then permtting
that assunption to drive its conclusion that Spaeth's confession
to Oshkosh police officers must be suppressed. As | explain
fully herein, Spaeth's statenments to his probation agent were
not incrimnating, conpelled testinony and his confession to the
Gshkosh police officers was voluntarily nmade. Therefore, | would
affirm Spaeth’s conviction of four counts of first-degree sexual
assault of a child. Accordingly, | respectfully dissent from
the majority opinion.

. BACKGROUND

197 On February 15, 2006, Joseph Spaeth was on probation
after being convicted of fourth-degree sexual assault of a child
as a result of Spaeth's 1991 sexual assault of his 1ll1l-year-old
ni ece, when he was 24 years old. Spaeth al so was convicted of
first-degree sexual assault of a child in 1993 because of
Spaeth's sexual assault of his six-and-one-half-year-old niece,

when he was 26 years ol d.?

! Spaeth initially received probation for the sexua
assaults of his two nieces, but his probation was revoked and he

was incarcerated due to the sexual assault of his aunt. On
February 15, he was on parole after his release from prison.
However, | wuse the term "probation" to indicate his status

because that is the term chosen by the majority opinion.
Majority op., 14 n.2.
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198 Rebecca DeWtt was Spaeth's probation agent on
February 15, 2006, and it was she who asked Spaeth to undergo a

pol ygraph as part of her supervision of him After the test,

Spaeth was interviewed by DeWtt. She was questioned at trial
and sai d:
Q And based on those comunications, did you have

any concern as to whether or not M. Spaeth had
been involved in any type of inappropriate sexual
activity?

A After the polygraph exam nation is conpleted, the
examner wll cone and talk to nme . . . . So,
the examiner cane and talked to nme in ny office
and then we went into the polygraph exam nation
room to discuss the statements that Joe had nade
after the exam actually.

Q And was M. Spaeth present when you had those
di scussi ons?

Yes, he was.

Q And at that point did M. Spaeth nmake any
adm ssions that he had sexual contact wth
children in your presence?

A At that tinme he said that he had been horse-
playing with his nieces and nephews and he knew
that to be wong.

Because she believed that "horse-playing” wth children violated
Spaeth's rules of probation, DeWtt contacted the Oshkosh Police
Departnent to pick up Spaeth on a probation hold. In regard to

the probation hold, she testified:

Q So, at that point you had discussed with M.
Spaeth and with the polygraph exam ner—¥hen you
had that interview, you discussed with him wth
M. Spaeth, that you felt he may have violated
his rules, correct?

A Yes.
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Q And, specifically, you felt he nmay have viol ated
his rules by sexual contact with children?

A At that point, no.

Q So, at that point not sexual assault of children
but at |east sone other violations wth the
chi | dren?

A Correct.

199 Before a police officer arrived and with no indication
in the record of further questioning by Agent DeWtt, Spaeth
continued to talk about his interactions with his young nieces
and nephews. He told DeWtt that he "may have brushed up
agai nst his nieces and nephews vaginas or butts or breast area."
These latter statenments were nore than a violation of a rule of
probation; they had the potential to indicate that sexua
assaul ts had occurred.

1100 When O ficer Janmes Franke arrived from the Oshkosh
Police Departnment to take Spaeth into custody for the probation
hold, DeWtt told him the specifics that Spaeth had relayed
about his interactions with his nieces and nephews. Oficer
Franke asked Spaeth if he would be willing to talk with him
about the touching of his nieces and nephews. DeWtt told
Spaeth that he did not have to talk to the officer and that he
could have an attorney, but Spaeth said that he would like to
tal k.

1101 Spaeth was taken to the Oshkosh Police Departnent

where Detective Janes Busha joined Spaeth and Oficer Franke.
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Spaeth was given Mranda warnings by the officers.? He signed a
wai ver of rights form and the interrogati on began. Spaet h then
gave the officers a statement, which the officers wote out and
Spaet h si gned.

1102 Spaeth told the officers that on February 11, 2006,
while at his brother's house, he "brushed against” his niece,
N.B., who was seven-and-one-half-years-old. In so doing, he
said his hand touched her "vagina, buttocks and chest."® He said
that he knew what he was doing was wong, but he just "get[s] a
‘don't care' feeling."

1103 Spaeth also told the officers that on February 14,
2006, while at his brother's house, he again touched N B. and
also touched his niece, A RB., who was three-and-one-half-
years-old, and his niece T.MB., who was six-and-one-half-years-
ol d. He said he touched the girls' vaginas, buttocks and
chests, and that his hand would just "rest"” there for 30 seconds
to one mnute. At the time of these assaults, Spaeth was 38
years ol d.

1104 Spaeth was charged with four counts of first-degree
sexual assault of a child. He noved to suppress his statenents

to Oficer Franke and Detective Busha. H's notion was denied

2 The warnings arise from Mranda v. Arizona, 384 U 'S. 436
(1966). They informthe suspect that he or she has the right to
remain silent and the right to have an attorney present. They
al so caution that any statenents the suspect makes can be used
agai nst himor her.

3 When officers later interviewed fanmily menbers about
Spaeth's conduct with their children, N B.'s nother explained
that N.B. is cognitively challenged and could not confirm or
deny whet her Spaeth had i nappropriately touched her.

4
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because the circuit court concluded that Spaeth's statenents
were voluntarily nade.

1105 Spaeth was convicted on all counts after a jury trial,
but the circuit court set aside the verdict and ordered a new
trial because the jury had considered prejudicial information.
Subsequently, Spaeth again was convicted on all four counts of
first-degree sexual assault of a child after he pled no contest.
He was sentenced to 15 years inprisonnment on each conviction,
five years of incarceration, followed by ten years of
supervi sion. The sentences were concurrent.

1. DI SCUSSI ON
A. Standard of Review

1106 Whet her Spaeth's statenents to his probation agent
were incrimnating and conpelled testinony such that the Fifth
Amendnent privil ege agai nst conpul sory self-incrimnation becane
sel f-executing is a question of law for our independent review

See Mnnesota v. Mirphy (Miurphy 11), 465 U S. 420, 426 (1984);

State v. Evans, 77 Ws. 2d 225, 227-28, 252 N.W2d 664 (1977).

1107 Whet her Spaeth's confession to police was the result
of his voluntarily waiving his Fifth Amendnent privil ege agai nst
self-incrimnation involves the application of constitutional
principles to facts found. This also presents a question of |aw

for our independent review State v. Ward, 2009 W 60, 917, 318

Ws. 2d 301, 767 N. W2d 236.
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B. Conpelled Testinony
1. Fifth Anendnent principles
108 In order to receive protection wunder the Fifth
Amendnent of the United States Constitution w thout personally
raising the privilege against self-incrimnation, a person's
statement nust be testimonial, incrininating and conpelled.?

State v. Mark (Mark I1), 2008 W App 44, 910, 308 Ws. 2d 191,

747 N.W2d 727. However, court opinions do not always discuss
all three conmponents, but will assune that one of the conponents
has been net.

1109 The case before us is an exanple of that because the
majority opinion assunes, wthout analysis, that Spaeth's
statements to DeWtt were conpelled.® When an incrimnating
statenent has been conpelled, the Fifth Amendnent privilege does
not have to be raised by the speaker, but rather, Fifth
Amendnment  imunity for incrimnating, conpelled testinony is
sel f - executi ng. Murphy 11, 465 U S. at 426. However, not al
statenents that a probationer nmakes to his probation agent are

conpel l ed statenents. See id. at 438.

* The Fifth Anendnent provides in relevant part that no
person "shall be conpelled in any crimnal case to be a wtness

agai nst hinself." U S. Const. anend. V.

> Mgjority op., T58. In all fairness to the mjority
opinion, | note that the State conceded that Spaeth's statenents
wer e conpel | ed. However, whether the requisite conpul sion has

occurred is a question of |aw. See State v. Evans, 77 Ws. 2d
225, 227-28, 252 N.W2d 664 (1977) (concluding that certain
statenents were conpelled). Because it is our constitutional
duty to declare what the law is, we are not bound to accept
concessions of | aw LI oyd Frank Logging v. Healy, 2007 W App
249, 9115 n.5, 306 Ws. 2d 385, 742 N W2d 337. Therefore, | do
not accept the concession.
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1110 My discussion of incrimnating, conpelled testinony
and whether immunity is a self-executing result of governnental

guestioning begins with Kastigar v. United States, 406 U S. 441

(1972), where the scope of Fifth Anendnent imunity was
expl ai ned. In Kastigar, Kastigar and other petitioners were
subpoenaed to appear before a grand jury. Because the
government believed that the petitioners mght invoke their
Fifth Amendnent right to silence, a governnent officer obtained
a court order directing the petitioners to give answers to
certain questions and produce certain docunents before a grand
jury, which order included a grant of immnity pursuant to 18
U . S.C. 8§ 6002-03. |d. at 442

1111 The petitioners argued that the scope of 18 U S C
88 6002-03 was not coextensive with the privilege afforded by
the Fifth Anmendnent; therefore, protection under 88 6002 and
6003 was not sufficient inmmunity to conpel their testinony. I|d.
Accordingly, they refused to answer the questions asked and were
taken into custody. The Suprene Court granted certiorari to

determ ne whether testinony may be conpelled by granting "use
immunity," as the statute did, or whether it was necessary to
grant  "transacti onal immunity" before testinony could be

conpel led.® 1d. at 443.

® "Use immunity" includes immunity for the use and
derivative use of conpelled testinony that is incrimnating.
Kastigar V. United States, 406 U. S. 441, 453 (1972).
"Transactional immunity" is absolute imunity from prosecution
for the crime to which the conpelled, incrimnating testinony
relates. 1d.
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112 The Fifth Amendnent privilege against conpul sory self-
incrimnation "protects against any disclosures that the w tness
reasonably believes could be used in a crimnal prosecution or
could lead to other evidence that mght be so used." Id. at
444- 45, The Suprene Court concluded that the "statute's
explicit proscription of the wuse in any crimnal case of

"testinmony or other information conpelled under the order (or

any information directly or indirectly derived from such
testimony or other information)' is consonant wth Fifth
Amendnment st andards. " Id. at 453. The Court also explained
that "[wlhile a grant of imunity mnust afford protection

commensurate with that afforded by the privilege, it need not be
broader” than the Fifth Anmendnent privilege. Id. The Court
then concluded that transactional imunity was not required by
the Fifth Arendnent privilege. 1d.

1113 Kastigar did not delineate the circunstances that
woul d cause testinony to be conpell ed. It assunmed that the
court order directing answers to certain questions before the
grand jury was sufficient to show a governnental attenpt to
conpel testinony.

1114 Evans, decided in 1977 after Kastigar, was the first

W sconsin appellate case to undertake a thorough discussion of
the nmethod by which testinony is conpelled. Evans set out the
steps necessary to decide whether an incrimnating statenent had
been conpel |l ed by governnent action.

1115 Evans was a probationer who, during the course of his

probation, was charged in a crimnal conplaint with conspiracy
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to deliver controlled substances. Evans, 77 Ws. 2d at 228.
Wen the charges cane to the attention of Evans' probation
agent, he asked Evans to give an accounting of his activities on
certain dates relevant to the charged conspiracy. Evans refused
to answer, on the advice of counsel. Id. at 228-29. The
probati on agent sought revocation based on Evans' refusal. At
his probation revocation hearing, Evans again refused to answer
t hose questi ons. Hi s probation was revoked, and he was then
returned to court for sentencing on the conviction that preceded
his probation. 1d. at 229-30.

1116 I n approving the revocation of probation for asserting
his Fifth Amendnment right to silence, we explained that "[t]he
liberty enjoyed by a probationer is, wunder any view, a
conditional liberty. . . . H's position is not that of the non-
convicted citizen." 1d. at 230. W went on to explain that
“"the situation in which the probationer fears self-incrimnation
in a crimnal proceeding entails another consideration, that,
'no person . . . shall be conpelled in any crimnal case to be a
W tness against hinself." |d. at 232. Therefore, even though
Evans had a constitutional right to remain silent, his status as
a probationer permtted revocation of probation for exercising
his silence.’

1117 We described two steps that nust be taken before a
probation agent's question will inpact the Fifth Amendnent right

to silence. First, only certain types of questions have the

"1t is also likely that Evans woul d have been subject to
revocation proceedings if the answers he gave incrimnated him
in the conm ssion of a crine.
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potential to generate Fifth Amendnent concerns when answers to

t hose questions are conpelled. W said:

[S]tatenents made by a probationer to his probation
agent or in a probation revocation hearing in response
to questions which, as here, are the result of pending
char ges or accusati ons of parti cul ar crim nal
activity, may  not be wused to incrimnate the
probationer in a subsequent crimnal proceeding.

Id. at 227-28 (footnote omtted) (enphasis added). Questi ons
asked nust be those whose answers would incrimnate the
probationer in the commssion of a crime. Therefore, not every
guestion that a probation agent asks a probationer conpels an
incrimnating answer. Stated otherwise, it is the question
itself that drives the Fifth Amendnent inquiry, not the answer
that is given, or refused to be given, by the probationer.

1118 For exanple, an agent may question a probationer who
is subject to a curfew about the tine he returned hone. A
probationer is required to answer his agent truthfully, and the
answer could subject the probationer to a revocation hearing.
However, because the question does not relate to "pending
charges” or an "accusation[] of particular crimnal activity,"
it does not satisfy the first necessary step of Evans. That is,
it is not a question whose answer would incrimnate the
probationer in a crine. As we said, "Probation conditions may
proscribe activity which is not in itself violative of the
crimnal law" 1d. at 234.

1119 O, a probationer who is asked a question about
whet her he is adhering to curfew may answer the question asked

and then continue talking about matters for which no questions

10
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had been asked. If he does so and inplicates hinself in a
crime, he wll have volunteered incrimnating information
However, because the probation agent did not ask a question
about a pending charge or particular crimnal activity, the
probationer's incrimnating statenment would not have been
conpel l ed by the probation agent's questi on.

1120 Evans also explained that a probationer could be
subject to revocation proceedings both for failing to answer an
agent's question about conduct that is not violative of crimna
law and for refusing to answer questions concerning crimnal
activity. Id. at 234-35. W explained, "[I]t would be an
absurd result to say: "You nmay be revoked and sent to prison
for refusal to answer questions concerning noncrimnal but
proscri bed activity, but you may not be revoked for refusal to
answer questions about possible crimnal activity.'" 1d.

1121 The second step in Evans requires us to examne

whet her a question, the answer to which would incrimnate the

probati oner, conpelled the answer given. Threat ened penalties,
civil or crimnal, for refusing to answer will suffice to cause
i nperm ssi ble conpul si on. W explained that "the fifth

anmendnent cannot be vitiated by inposing non-crimnal penalties
as a price of its exercise." 1d. at 232. It is inpermssible
to threaten to inpose a sanction that makes the exercise of the
"Fifth Amendnment privilege 'costly.'" Id. at 233 (citing

Spevack v. Klein, 385 U S. 511, 515 (1967)).

1122 In Murphy 11, decided in 1984 after Evans, the United

States Suprene Court addressed the criteria that nust be net

11
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before a court could conclude that questioning by a probation
agent would cause a violation of the probationer's Fifth
Amendnent privil ege agai nst self-incrimnation.

1123 Murphy was a probationer who was required to "be
truthful with the probation [agent] "in all matters.'" Mur phy
I, 465 U S at 422. As a condition of probation, Mirphy
attended a sex offenders treatnent program |d. Mrphy's agent
| earned that he had discontinued the program and required himto
report to her office. 1d. at 422-23. Mirphy admtted he was no
| onger attending the program however, the agent did not
commence revocation proceedi ngs because Murphy was doing well in
other areas. 1d. at 423,

1124 Subsequently, the probation agent |earned that Muirphy
told a counselor that he had conmitted a rape and nurder in
1974. She contacted Miurphy and asked himto come in and discuss
a treatment plan for the remainder of his probation. [d. Wen
Mur phy arrived for the neeting, the probation agent did not ask
Mur phy questions about the 1974 crimes; rather, she told Mirphy
about the information she had been given in regard to the 1974
rape and nurder. |d. at 423-24. Mirphy becane angry at what he
said was a breach of his confidences to the counselor, and in
his anger, he admtted the 1974 crines. |1d. at 424.

1125 The agent explained to Murphy that her primry concern
was the relationship between the crime for which he was on
probation and the 1974 crimnal conduct. Id. She encouraged

Murphy to turn hinmself in, but he refused. Id. She then

secured an arrest and detention order, and a state grand jury

12
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returned an indictnent charging Murphy with first-degree nurder.
1d. at 424-25.

1126 Murphy sought to suppress his statenents to the
probation agent on the grounds that they were obtained in
violation of his Fifth and Fourteenth Amendnment rights. Id.
The trial court found that Murphy was not in custody at the tine
the statenents were nmade and the statenents were not conpell ed.
Id. The M nnesota Suprene Court reversed, hol ding the

statenents were conpelled [ b] ecause of the conpul sory nature
of the neeting, because [Mirphy] was under court order to
respond truthfully to his agent's questions, and because the
agent had substantial reason to believe that [Mirphy's] answers

were likely to be incrimnating. Id. (quoting M nnesota V.

Murphy (Murphy 1), 324 N W2d 340, 344 (Mnn. 1982)). The

M nnesota Suprene Court also reasoned that the agent should have
warned  Murphy that he had a privilege against sel f -
incrimnation. |d.

1127 I'n  Murphy 11, the United States Suprene Court

addressed "whether a statenment nmade by a probationer to his
probation officer wthout prior warnings is admssible in a
subsequent crimnal proceeding."” Id. In reversing the
M nnesota Suprene Court, the United States Suprene Court focused
on whet her Mirphy's statenments were conpell ed. Underlying the
opinion is the Supreme Court's conclusion that not every
statenent made by a probationer to his probation agent is

protected by the Fifth Anendnent privilege against self-

13
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i ncrimnation. The Suprene Court articulated this in several
ways.

1128 First, the Suprenme Court explained that "the general
obligation to appear and answer questions truthfully did not in
itself convert Mirphy's otherwise voluntary statenments into
conpel | ed ones."® Id. at 427. The Court said that although the
agent could conpel Mrphy's attendance and the giving of
truthful answers, that circunstance is no different than the
expectations of a witness before a grand jury, who is subpoenaed
to appear and sworn to tell the truth. Id. at 431.

1129 Second, the Court noted that Mirphy was not in custody
when he made his incrimnating adm ssions; therefore, no Mranda
war ni ngs were required before he spoke with his probation agent.

Id. The Court said this lack of a warning was no different from

8 The concurrence asserts, "Conpulsion exists when the
probationer is required to 'choose between making incrimnating
statenents and jeopardizing his conditional |iberty by remaining
silent."" Concurrence, Y85 (quoting M nnesota v. Mirphy (Mirphy
1), 465 U. S. 420, 436 (1984)). In so stating, the concurrence
| eaves out the United States Suprene Court's conplete statenent
of the prem se that the Court was explaining. For conpleteness,
the reader should note that the Court went on to state,
i mredi ately followng the |anguage quoted in the concurrence,
"Because we conclude that Mnnesota did not attenpt to take the
extra, inpermssible step, we hold that Mirphy's Fifth Arendnent
privilege was not self-executing.”™ Mrphy Il, 465 U S. at 436.

By so explaining, the United States Suprene Court
enphasi zed that it took something nore than being required to
appear and give truthful answers to a probation agent's
questions before a probationer's answers were conpelled

testinmony. 1d. at 436-38. In the case now before this court,
all that Spaeth was required to do was to appear and to answer
truthfully. The probation agent took no extra, inpermssible
step, which is required by Murphy Il before Spaeth's statenent

could constitute conpelled testinony.

14
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a grand jury witness where there is no requirement to warn the
w tness of the Fifth Amendnent right to remain silent. See id.

1130 Third, the Court explained that generally iif a
Wi tness, who is not in custody but is in circunstances where he
is expected to answer questions, does so instead of claimng the
Fifth Amendnment privilege, the governnent has not "conpelled"
himto incrimnate hinmself. 1d. at 432.

1131 The Court explained that an interview with a probation
agent was significantly different from a custodial interview
The Court said that when a person is in custody, he faces

"inherently conpelling pressures which work to undermine the

individual's will to resist and to conpel himto speak where he
woul d not otherwi se do so freely." Id. at 430 (citing Mranda
v. Arizona, 384 U S. 436, 467 (1966)). Accordingly, when a

person is in custody at the tine of questioning, he must be
provided with certain warnings to protect his Fifth Amendnent
right to silence. I1d.

1132 The Court concluded that an interview with a probation
agent was not simlar to an in-custody interview with [|aw
enforcenment because one is placed in custody by arrest and is
not free to |eave. However, interviews with a probation agent
are arranged by appointnent and the person is free to |eave.
Therefore, an interview with a probation agent requires a
probationer to assert his Fifth Amendnent privilege. Id. at
433. Accordingly, the Fifth Amendnent does not provide a self-

executing privilege for all probation interviews. 1d. at 434.

15
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1133 The Suprene Court also recognized that the genera
rule for non-custodial probation interrogation is "inapplicable
in cases where the assertion of the privilege is penalized so as
to 'foreclos[e] a free choice to remain silent, and

conpe[l] . . . incrimnating testinony. Id. (quoting Garner

v. United States, 424 U S. 648, 661 (1976)).° The Suprene Court

classified such cases as "penalty" cases because there was a
penalty threatened for the exercise of the Fifth Amrendnent
right. The Court pointed out that in each "penalty" case, "the
State not only conpelled an individual to appear and testify,
but also sought to induce him to forgo the Fifth Amendnent
privilege by threatening to inpose economc or other sanctions
‘capable of forcing the self-incrimnation which the Amendnent

forbids.""™ 1d. (citing Lefkowitz v. Cunningham 431 U S. 801,

806 (1977)).

1134 The Court explained that each penalty case also
contained a threat of punishment for reliance on the privilege
agai nst self-incrimnation. Id. at 435. Accordingly, it is
permssible for a state to require a probationer to appear and
truthfully discuss circunstances that affect his probationary
st at us. In such a probation interview, without nore, the Fifth

Amendnent privilege is not self-executing. | d. However, the

® Murphy had argued that revocation of his probation was
threatened if he was not truthful wupon questioning by his

probation agent. Mirphy Il, 465 U S. at 434. The Suprene Court
held this argunent insufficient to prove conpul sion. Id. at
437- 38.

16
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Court also explained that the nature of the questions could

warrant a different anal ysis.

The result may be different if the questions put to
t he probationer, however relevant to his probationary
status, call for answers that would incrimnate himin
a pending or later crimnal prosecution.

Id. The Court concluded that with questions that sought answers
that would incrimnate the probationer, the state also nust
require the probationer "to choose between nmaking incrimnating
statenents and jeopardizing his conditional |iberty by remaining
silent” before there is conpulsion under the Fifth Anmendnent.
Id. at 436. The United States Supreme Court concluded that
M nnesota did not “"take the extra, i nperm ssible step”;
therefore, Mirphy's statements were not conpelled by state
action. 1d.
2. In regard to Spaeth

1135 Murphy 1l and Evans provide the foundation for the

analysis a court nust wundertake in regard to whether a

probationer's statement to his probation agent was conpell ed.

Murphy Il establishes that in order for testinony to be

conpel l ed under Fifth Amendnent jurisprudence, a person either
must be in custody when questioned or he nust be threatened with
a penalty if he refuses to answer questions that would
incrimnate himin a crine. 1d. at 430-31.

1136 During Spaeth's interviews with DeWtt, he was not in
cust ody. DeWtt testified that Spaeth was asked to conme in to
take a polygraph exam nation, and he agreed to do so. Spaet h

was free to | eave the probation interview.

17
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1137 After the exam nation was concluded, DeWtt talked
with Spaeth because the test results showed that he my have
been deceptive in sone of his answers. The record does not
contain the question that DeWtt asked prior to Spaeth's telling
her that he had been "horse-playing” with his young nieces and
nephews and that he knew that was "wong."

1138 Therefore, we don't know if DeWtt's question had the
potential to elicit incrimnating statenents under the standards

expl ai ned in Evans. However, it is very unlikely that it was a

qual i fying question because there is nothing in the record to
inply that the question she asked related to "pendi ng charges or
accusations of particular crimnal activity,” as Mrphy Il and
Evans require. Mirphy Il, 465 U S. at 435, Evans, 77 Ws. 2d at
227-28; see also State v. Mark (Mark 1), 2006 W 78, 9133 n. 12,

292 Ws. 2d 1, 718 N.W2d 90 (affirm ng Evans' delineation of

the type of questions that have the potential to elicit
incrimnating testinony).
1139 Furthernore, Spaeth's later description of hi s

interactions with his nieces and nephews as to his hands

0 1n State v. Mark (Mark 1), 2006 W 78, 292 Ws. 2d 1, 718
N.W2d 90, we remanded to the circuit court to determ ne whether
Mark's statenments were conpelled, and we noted that the nature

of the questions asked was an issue in making this
determ nati on. Id., 933 n.12. Wien the court of appeals
reviewed the subsequent <circuit court decision, it did not
address the type of question that was asked. It considered only

the answers given by Mark. See State v. Mark (Mark 11), 2008 W
App 44, 1116-25, 308 Ws. 2d 191, 747 N.W2d 727. This led the
court of appeals to an incorrect analysis because it is the
gquestion that conpels an incrimnating answer. It is not the
incrimnating answer that determ nes whether the question was
conpel |'i ng.
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touching their breasts, butts and vaginas appears to have been
volunteered wthout any additional guestion from DeWtt.
Al though the record is silent in regard to any of DeWtt's
guestions, we do know that DeWtt called the Gshkosh Police
Department to cone to pick up Spaeth before he described what
turned out to be crimnal conduct.

1140 Furthernore, even if | were to assune, arguendo, that
DeWtt asked Spaeth questions that had the potential to
incrimnate himin a pending charge or were related to specific
crimnal activity, there is nothing in the record to suggest
that DeWtt threatened Spaeth with revocation if he refused to
answer . As the United States Suprene Court has stated, "the

general obligation to appear and answer questions truthfully

d[ oes] not in itself convert S ot herwise voluntary
statenents into conpelled ones.™ Murphy 11, 465 U S. at 427;
see also Mark I, 292 Ws. 2d 1, 9125 (concluding that "the nere
fact that an individual is required to appear and report

truthfully to his or her probation (or parole) officer is
insufficient to establish conpul sion"). Theref ore, because the
State did not take the inperm ssible step of requiring Spaeth to
choose between revocation and answering DeWtt's questions, his
answers were not conpell ed. Murphy 11, 465 U S. at 433, see
also State v. Thonpson, 142 Ws. 2d 821, 829, 419 N.W2d 564

(C. App. 1987) (concluding that Thonpson's statenents were
conpel l ed because the State required him to choose between his
conditional Iliberty and his Fifth Anmendnent right to remain

silent).
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141 It is also inportant to note that nothing in the
record denonstrates that Spaeth was granted use inmmunity by
statute or court order if he answered the questions asked on the
pol ygraph test or answered the questions asked by DeWtt. "The
power to grant imunity is a legislative power[;] not an
i nherent power of either the prosecutor or the court.” Gant v.
State, 83 Ws. 2d 77, 89, 264 N.W2d 587 (1978) (citing El am v.
St at e, 50 Ws. 2d 383, 392- 93, 184 N.W2d 176 (1971)).
Therefore, it is critical that the requirenents for concluding
that a question to the probationer was of a type that would
elicit incrimnating testinony and that the facts necessary to
show conpulsion are present. If a conplete analysis on
conpel l ed statenments is not undertaken, courts may fall into the
analysis enployed by the Mnnesota Suprene Court, whose
erroneous analysis caused the United States Suprene Court to
reverse the Mnnesota court's decision.

142 As a reminder to the reader, the Suprene Court quoted
the erroneous Fifth Anendnent analysis of the M nnesota Suprene

Court:

[NNotwithstanding the lack of custody in the usual
sense, Murphy's failure to claimthe privilege when he
was questioned was not fatal to his claim "[Db]ecause
of the conmpulsory nature of the neeting, because
[ Mur phy] was under court order to respond truthfully
to his agent's questions, and because the agent had
substantial reason to believe that [Mrphy's] answers
were likely to be incrimnating." In the [M nnesota]
court's view, "the agent should have warned [Mirphy]
of his privilege against conpelled self-incrimnation
before she questioned himand . . . her failure to do
so, when she had already decided to report his answers
to police, bars use of [Mrphy's] confession at this
trial."

20
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Murphy 11, 465 U S. at 425 (citation omtted) (quoting Mirphy I,
324 N.W2d at 344).

1143 Perhaps because the issue of conpulsion to answer a
guestion that would elicit an incrimnating statenent was
conceded by the State, the majority opinion inadvertently
expands the scope of the Fifth Amendnent privilege set out in
Kastigar and Mirphy 11. It does so when it erroneously enploys
Evans by stating, "The [Evans] court recognized the right of the
state to conpel answers from probationers and parol ees, but only
if they were granted corresponding imunity as outlined in
Kastigar."'  The Evans holding is nuch nore linited. | t
permtted use immunity for conpelled answers only to certain

ki nds of questi ons:

[We hold that wupon tinely objection in crimnal
proceedings, the testinmony of a probationer or a
parol ee given in response to questions by a probation
or parole agent or at a probation or parole revocation
hearing, which questions are pronpted by pending
char ges or accusati ons of particul ar crim nal
activity, or any evidence derived from such testinony,
is inadm ssible against the probationer or parolee
during subsequent proceedings on related crimnal
char ges.

Evans, 77 Ws. 2d at 235 (enphasis added). Therefore, w thout
knowl edge of whether the questions that DeWtt asked Spaeth were
"pronpted by pending charges or accusations of particular
crimnal activity" there is no immunity for Spaeth's answers

pursuant to Kastigar or Mrphy |I1I. Accordingly, Spaeth's

statenents to DeWtt were not conpell ed.

1 Mpjority op., 755.
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C. Spaeth's Statenent to OGshkosh Police

1144 At the hearing on Spaeth's notion to suppress his
confession, the circuit court found that Spaeth's confession to
| aw enforcenent officers at the Gshkosh Police Departnent was
voluntary. Therefore, his confession was not suppressed. !?

1145 At the suppression hearing, the argunent of Spaeth's
counsel focused on whether there was a sufficient break between
t he pol ygraph exam nation and Spaeth's subsequent confession to
Cshkosh police officers.'® The argunent that his confession to
the officers should be suppressed because it was the fruit of
incrimnating, conpelled testinony to DeWtt was not raised for
the circuit court's consideration. Therefore, no inquiry was
made of DeWtt in regard to the questions she asked Spaeth or
whether all of Spaeth's statenents to her were in response to
her questions, rather than voluntary statenents.

1146 | note that although the State has the burden of proof
during a suppression hearing, the defendant has the burden of
production to establish initial facts showing that his rights

have been vi ol at ed. State v. Jackson, 229 Ws. 2d 328, 336, 600

NwW2d 39 (C. App. 1999). Answers to a probation agent's
guestions that would incrimnate the probationer are conpelled

if the State attaches an "inperm ssible penalty to the exercise

12 Wth new counsel, Spaeth noved for reconsideration. The
circuit court denied that notion as well.

13 Counsel argued, "There wasn't any significant timefrane
between the tine he made the statenents to the polygraph
exam ner and the statenents to |aw enforcenent, so we're seeking
to suppress any of those statenents made that day."
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of the privilege against self-incrimnation." Murphy 11, 465
US at 437. To attach an "inperm ssible penalty,” a defendant
must be informed "during the crucial neeting with his probation
officer that an assertion of the privilege would result” in the
revocation of probation. 1d. at 438.

1147 Spaeth made no record from which a court could
conclude that his statements to DeWtt were anything other than
voluntary statenents. Therefore, the confession to |aw
enf or cenent shoul d not be analyzed as the fruit of
incrimnating, conpelled testinony. Rat her, Spaeth's statenents
to law enforcement should be exam ned under the usual cannons
applicable to in-custody interrogations. Statenents to |aw
enforcenent are voluntary "if they were 'the product of a free

and unconstrained will, reflecting deliberateness of choice.

Ward, 318 Ws. 2d 301, 9118 (quoting State v. Davis, 2008 W 71,

136, 310 Ws. 2d 583, 751 N.W2d 332).

148 In regard to Spaeth's interrogation, DeWtt rem nded
him that he did not have to talk with the officer, before he
left with the officer. Wen they arrived at the station house,
Detective Busha said that he had been told that Spaeth had a
matter that he wanted to talk about and Spaeth said he did.
Det ective Busha asked Spaeth if he could understand and read the
Engl i sh | anguage, and Spaeth said that he coul d.

1149 At 1:20 p.m, Spaeth was given the Mranda warnings
form and he read out |loud the Mranda warnings set out on the

form Detective Busha asked Spaeth if he understood what he had
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read. Spaeth said that he did, and at 1:24 p.m, he signed the
formthat he had read. The interrogation then began.

1150 Detective Busha testified that he did not inply to
Spaeth that his probation status would be affected by whether he
cooperated in the interview He also said that even though he
knew of the polygraph exam nation earlier that day, he did not
mention it to Spaeth. Detective Busha said that Spaeth appeared
to understand his constitutional rights and that he did not
appear to be under the influence of any drugs or al cohol.

151 Spaeth gave a statenent about his conduct with his
young ni eces and nephews. An officer wote up the statenment and
Spaeth signed it at 2:40 p.m Therefore, the interview was not
overly | ong.

152 I conclude that the totality of the circunstances
supports the circuit court's conclusion that Spaeth's confession
was voluntarily nade. Spaeth was 38 years old. He could read

and wite English and had experience with | aw enforcenent due to

his two prior convictions. He said that he had sonething that
he "wanted to get . . . off his chest." The officers were
courteous, offering Spaeth's breaks and coffee. The interview
|asted only one hour and 20 m nutes. There is nothing to

indicate that his statements to |aw enforcenment were coerced in
any way. Accordingly, the <circuit <court correctly denied
Spaeth's notion to suppress his confession.
I11. CONCLUSI ON
1153 | conclude that the majority opinion errs in assum ng

that Spaeth's February 15, 2006, statenents to his probation
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agent were incrimnating, conpelled testinony and then
permtting that assunption to drive its conclusion that Spaeth's
confession to Oshkosh police officers nust be suppressed. As |
explained fully herein, Spaeth's statenents to his probation
agent were not incrimnating, conpelled testinony and his
confession to the Oshkosh police officers was voluntarily made.
Therefore, | would affirm Spaeth’s conviction of four counts of
first-degree sexual assault of a child. Accordingly, |

respectfully dissent fromthe majority opinion.
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